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Second lawsuit conside
occupational tax

Attorneys Rodney Confer and J cdnelle Lust

“from the Knudsen Law Firm in Lincoln were at
. the Alma Johnson Center Monday night to dis-
“citss their hope to file a second lawsuit against
LB701, this time challenging the constitution-
-ality of the occupation tax portion of the bill.

Tii Garey v. Department of Natural Resources,

_commonly known as the “Friends of the River”
‘lawsuit, the Knudsen Law_ Firm successfully

‘chiallenged the constitutionality of the property

. tax portion of LB701.

The decision in that case, handed down by
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ncastér District Judge Merigt.on. May 19, -
“found that the property tax imposed on land-
~owners in the ‘Republican River Basin was-
unconstitutional . on the grounds that LB701

man’StCor"ner.‘:

lered over
portion of LB701

_argued that LB701 gavea special privilege only
to NRD’s “that are involved in a compact with
three or more states that also have irrigation dis-

' only, the Upper, Middle,
" and Lower NRD's,” explained. Confer. Judge
‘Merritt in his. fuling agreed that LB701 had-,
made a closed class of these three NRD'’s and

was therefore unconstitutional. The State Attor-

ney General's office has appealed Judge Mer-
ritt’s decision to-the Nebraska Supreme Cout.
Tn the meantime, attorneys Confer and Lust
say the occupational fax portion of LB701 suf-
fers from the same-problem of being “special
“legislation” as does the property tax portion of
the bill, in that it created a closed class of NRD’s
instead of Biving the same taxing authority to all
NRD’s. They say the next logical step is to file
. it. challenging the occupational tax por-
1; and they were in our area Mon-
er landowners  impacted by the legis-
ortunity. to join the lawsuit. They
ge that the Nebraska Legislature
this * particalar constitutionality
both the property and occupational
of LB701, by passing legislation
| the NRD’s in the state the same
ege, but the attomeys said they do
no this is likely. They pointed out that
i the debate leading. to passage of LB701; it
at the Legislature did ot want the
axed to meet Nebraska’s obligation
rder: the water compact, but tather
ifically wanted. to place-the bur-
the Républican River Basin..
" Continued on page 5
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In addition, Confer and Lust say they

are planning to cross-appeal Merritt’s

decision where he ruled against two of

‘their arguments in the Garey lawsuit,
-and stated they also plan to challenge the
occupational tax portion of LB701 based

on the same three constitutional principals

“they challenged in the original lawsuit.

The first of these was the “special legisla-
tion” issue, on which they won. The sec-

ond challenge was that LB701 amounted
- to the imposition of a property tax for a -

state purpose, which is not allowed by
Nebraska’s constitution, since the state

.can only tax income while the privilege
_of taxing ‘property is reserved to small
“government entities. They say Judge Mer-
ritt even acknowledged in his ruling that-_
~ complying with the water compact is'a .
state obligation, but that he then erred -
in ruling there was a “predominant local =
benefit” to the Republican River Basin i
'LB701. The attorneys plan to argue that
taxation should be proportional to ben- -
efit, but that under LB701, the Repubhcan
“River Basin would be paying 100 percent *
-of the tax while not receiving 100 percent
~ of the benefit. = . ,
Attorney Lust pointed out that in "
challenging the occupational tax . por:
- ‘tion of LB701 on these same grounds,
-the argument will be more difficult: for
: 'the attorneys to make than it was. in the
. property tax lawsuit, because they would -
- first have to prove that although.called an’

“occupational tax,” this tax is also a prop--

. erty tax because it is based on a per acre
- -assessment on irrigated land. They would

also have to prove that there was a pre-

dominant State purpose--that is, meeting -

Nebraska’s requirements under the com--

- pact with Kansas--rather than a predomi- -

nant local purpose in the unposrtron of

. this tax.,

The third const.rtutronal challenge
in -the original lawsuit, which would be
used again in the second lawsuit, was a
point of law called “commutation,” which
Attorney Lust explained “is a fancy way
of saying the state can’t tax one group of

- people for the benefit of another group.” .

Although  Judge Merritt ruled against
that argument in the original lawsuit,
the Knudsen attorneys say he also erred
on-this point m finding a “predominant
local purpose,” meaning that Judge Mer-

ritt ruled the tax was predominantly for

the benefit of irrigators in the Republican
River Basin when it was, according to the
' attorneys, clearly for the benefit of the
_ whole state.
Fmally, the attomeys also explained
}that in terms of receiving refunds on taxes
paid if tuled unconstitutional, there are

_property. taxes and occipational taxes.
_They pomted out-that for property taxes,
“the only way to receive a refund would
be for the taxpayer to file a written pro-
test and tequest a refund from the County
,Treasurer within 30 days of paying the
“tax. If a protest was not filed, State law
would consider that the taxpayer had paid
A_-the tax “voluntaniy” and there would be
‘N0 way to receive a refund even if the
- tax was ruled: unconstitutional. They, say .
their lawsuits unforfunately cannot fix this
problem within the tax law, but that their
purpose is to-stop the collection of any

more of the taxes, In the meantime they -

‘tecommended taxpayers file protests on
- taxes already paid if they are within the
time limit, and that any further taxes paid
be accompanied by-a written protest and
. request for refund. 7
However, regarding occupational

differences in the procedures related to.

refund is not .allowed, and that the only
way fo potentially obtain a refund on
these taxes would be through the filing of
a’lawsuit, which must be done within one
year of paying the tax. For this and other
reasons, Confer and Lust say they will be
filing the lawsuit very soon and are invit-
ing anyone who wishes to be a part of the
lawsuit to join timely. ,
Confer and Lust also indicated they
will be attempting to file the second law-
suit directly with the Nebraska Supreme
Court, and. that although the: Supreme
Court refused this method on the prop-
erty tax lawsuit, the attorneys believe they
have a valid argument in pointing out that
the Supreme Court is now in the position
of having to decide on the property. tax
issue anyway, aiid’ therefore might as well
take up both issues af the same time. '
In the discussion period following
the Knudsen Law. Firm’s présentation,
Mike Clements with the Lower Republi-
can NRD acknowledged to attendees that
he also personally ‘believes compliance
with the three-state water compact is- a2
state obligation, but says he is deeply con-
cerned that if these lawsuits are successful,
the next likely result will be the State or
the U.S. Supreme Court mandating lower:
water allocations, which could ultimate-
ly spell the demise of agnculture in-our
area. The Knudsen attorneys responded
that they alternatively believe that these
lawsuits have forced and will continue to
force the State to focus on other “fixes,”
such as the potentlal for piping water to

_ Kansas, and that their success in Garey

v. Department of Natural Resources. has
provided a legitimate forum for empha-
sizing that compliance with the cormpact

~ isaState rather than a local obhgatlon
taxes, the attorneys explained that even -
_ this method of attempting to receive a -

Southern Valley swim team finishes second at Cambrldge |

- by Dawn Sladky

The Southern Valley Swim Team
travelled to Cambridge on Satirday, May -
-2008 for our first regular swim meet.
e, season, .. Southemn., Valléy:il&#d

~ 11&12 Boys Batterfly - Christian Lewis
- 2nd - 74.91; 13&14 Girls Butterfly -
“Jennifer Sladky - 1st - 38.6; 18&U Girls
Butterﬂy _Cassie Brooks - 2nd - 40.32;

Boys Freestyle -
- 28.55; 9&10 Girls Freestyle - Kaitlyn

Qumn 8th - 35.37; Molly Lambert - 11th-
.- 42.48; Savanah Ellis - 12th - 62.7; 8&U
Brayden Becker - 2nd -
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